Case Note: R (Compassion in World Farming Limited) v Secretary of State for the
Environment, Food and Rural Affairs

Thereality gap lives on

Lawyerswho have had any contact with anima welfare law will be very familiar with
the reality gap between the broad protective language used by much of the legidation
and the paucity of the protection actudly afforded to animals being put to use by
humans in agriculture or other ways. Anima welfare legidation, most notably s 1(1)
of the Animals Act 1911, purports to provide protection againgt ‘ unnecessary
auffering’. Theimplication is thet the mord basis of the legidation isthat it can only
be judtifiable to cause animals to suffer wherethat is ‘ necessary’ . The answer to the
question whether the causing of an animd to suffer in any given Studion isor isnot
necessary inevitably cals, however, for avaue judgement to be made, baancing the
auffering caused to the animd againgt the countervailing benefits, whether to the
animd itsdf or to humankind.

Adherents of the philosophy of anima rights do not accept thet it can ever be
appropriate to baance animal suffering againgt potentia benefits to humankind.
Although the number of people in the United Kingdom who hold such purist viewsis
not large enough to give them significant palitical clout, a very sizesble number of
people (probably a mgority) believe that it is wrong to cause animas to suffer to
provide cheap meat, new ranges of cosmetics, or other ‘unnecessary’ benefitsto
humans. To such people, it islegitimate to use animas to provide meet and leather
and other products, and to facilitate medica advances, but those benefits should be
obtained in the most humane way — in other words, with the least possible suffering to
the animals used — even if that entails higher financia cods.

Y et there is a gap between the aspirational welfarism of the UK population and their
demands as consumers for chegp food. Modern intensive farming methods have been
gtandard practice in British and European agriculture since the Second World War,
and the public have come to rely on the plentiful supply of extraordinarily chegp meet
that is made possible by such methods. The legidation passed by Parliament reflects
that contradiction.

Under these circumstances, it is, perhaps, unsurprising that the English courts have
been wary of making the legidative rhetoric maich the redity. Although the courts
have made a consderable contribution to socia progress with regard to the socid and
economic rights of humans, socid progressin the anima welfare field had been
achieved dmogt entirely by legidation (both domestic and European). This hasin part
been a consequence of the strength of the palitical activism and organisation of the
anima wedfare lobby, and its comparatively patry engagement with the legd system.
What case-law thereis, however, demongrates the judiciary’ s assumption that animal
welfare legidation was not intended to limit the use of common agricultura or other
practices by which the mord imperative to avoid causing unnecessary suffering has
been sut!'ugated to the maximisation of economic profitability or other human
bendfits.

! See, eg, Roberts v Ruggiero QBD, 3 April 1985 (Stephen Brown LJ, Stocker J) (unreported): Veal
crate system not an offence of causing unnecessary suffering contrary to the Animals Act 1911, s
1(1)(a). Not sufficient for the prosecution to show that more humane systems of rearing were available.



Compassion in World Farming Limited v Secretary of Sate for the Environment,
Food and Rural Affairs[2004] EWCA Civ 1009, The Times August 9, 2004, isthe
latest case in which the English courts have had to consder the yawning gap between
the consensus that animal's should not be caused to suffer unnecessarily, and the
continued existence of systems of intensve farming that unavoidably have a

detrimenta impact on anima welfare when compared to aternative norintensve
methods. The case concerned the compatibility of the intensve farming of broiler
chickens with the Wdfare of Farmed Animas (England) Regulations 2000 (SI
2000/1870) (“the Regulations’), which implement Council Directive 98/58/EC? (“the
Directive’).

Approximately 44 billion broiler chickens are reared worldwide each year. Broiler
chickens can be divided into two groups. The first group is ordinary broilersthat are
reared for their meat (“meet broilers’). The other group is the breeding flock
(“breeder broilers’), whose roleisto produce chicks. The case concerned the
redtricted feeding regime to which both mae and femae breeder broilers are
subjected. The need for their feed consumption to be severely restricted arises from
the reduction in the time it takes for a chicken to reach its 2 kg daughter weight that
has been achieved by selective breeding. That time has been halved over the last 30
years, with abroiler chicken now going from hatching to daughter weight in just 6
weeks. Chickens of such fast-growing genotypes are vulnerable to arange of serious
alments because their legs, hearts and lungs do not develop quickly enough to
support their massve muscle growth.

In the case of breeder broilerstheir rapid growth presents a serious ‘welfare dilemma.
Since broilers do not reach sexua maturity until between 18 and 24 weeks after
hatching, breeder broilers must be kept aive for at least threetimes aslong asthe
time it takes amest broiler to reach daughter weight. If femae breeder broilers were
permitted to feed “ad libitum”, their welfare would be serioudy undermined by heart
problems and lameness. In addition, their commercid utility would be undermined by
high mortdity rates, and because egg production and hatchability would be poor. In
an attempt to reduce such problems, breeder broilers, for the first 20 weeks of their
lives, are fed one haf or less of what meset broilers are given to eat (Sometimes as
little as 20%). While thisis effective in reducing the incidence of hedth and wdfare
problems arising from their growing too quickly, the redtrictive feeding regime itself
presents a serious welfare concern because (as the Government accepted by the time
of the Court of Apped hearing) scientific studies have demongtrated that the feed
restrictions result in the birds experiencing “ chronic hunger”® that resulted in a
welfare detriment (though the true meaning of the phrase “chronic hunger” in terms of
the causation of suffering was disputed).

The offence of cruelty should not be used to attack a common system of intensive farming that
Parliament had not (at that time) chosen to ban.

2 Council Directive 98/58/EC of 20 July 1988, Official Journal L 221, 08/08/1998, pp.23-27.

3 J A Mench, Departrent of Animal Science, University of California, "Broiler Breeders: Feed
Restriction and Welfare", World Poultry Science Journal, March 2002: “Broiler breeders are truly
caught in awelfare dilemma, because the management practices that are necessary to ensure health and
reproductive competence may also result in the reduction of other aspects of welfare. ... Broiler
breeders show evidence of physiological stressaswell asincreased incidents of abnormal behaviours,
and are also chronically hungry.”



The only way to avoid this ‘welfare dilemma isto avoid rearing birds of certain fast-
growing genotypes, and to instead use birds of genotypes which would not require
that the breeding flock be subjected to aredtrictive feeding regime that resulted in
birds being chronicaly hungry. Essentidly, the contention of the damant animal
welfare organisation was that the law required the adoption of that course.

The Directive

The Directive lad down minimum standards for the protection of animals kept for
farming purposes. Article 10 requires Member States to bring into force nationa
measures to implement the Directive by 31 December 1999, though they are free to
maintain or gpply gricter sandards.

Article 4 of the Directive provides.

‘Member States shall ensure that the conditions under which animals (other than fish,
reptiles or amphibians) are bred or kept, having regard to their species and to their
degree of development, adaptation and domestication, and to their physiologica and
ethologica needs in accordance with established experience and scientific knowledge,
comply with the provisions set out in the Annex.’

The Annex referred to is organised under a number of headings, such as steffing,
ingpection, freedom of movement, accommeodation, and breeding procedures. One
such heading is ‘ Feed, water and other substances', under which paragraphs 14 and 15
provide asfollows:

‘14. Animas must be fed a wholesome diet which is appropriateto their age and
gpecies and which isfed to them in sufficient quantity to maintain themin good health
and satisfy their nutritional needs. ...

15. All animas must have access to feed at intervals appropriate to their
physiological needs.’

In addition, paragraph 21 (the fina paragraph of the Annex) provided that:

‘No animal shall be kept for farming purposes unlessit can reasonably be expected,
on the basis of its genotype or phenotype, that it can be kept without detrimental
effect on its hedth or welfare.’

The domestic implementing Regulations reproduce in Schedule 1 the scheme and
layout of the Annex to the Directive, dbeit with certain amendments designed to
maintain a higher domestic sandard. Regulation 3(2) places a burden on owners and
keepers of animasto ‘take all reasonable steps to ensure that the conditions under
which the animals are bred or kept comply with the requirements set out in Schedule
1’

The dam brought by CIWF

CIWF sought judicid review of both the Secretary of Stat€' s implementing
Regulations and her refusal to adopt a policy of prosecuting farmers under those



Regulations for subjecting breeding broilers to the restricted feeding regime. The
judicid review application wasfirst heard by Newman Jin the High Court ([2003]
EWHC Admin 2850), where CIWF argued two grounds:

(1) The ‘reasonable steps’ derogation: The Directive should be read asimposing an
obligation on Member States to achieve the end result of ensuring that the prescribed
minimum standards were met, and not merely as requiring Member States to regulate
the conduct of keepers by requiring them to take ‘all reasonable steps’ to achieve that
result, as the Regulations had done.

(2) The ‘chronic hunger’ violation: The restricted feeding regime applied to breeder
broilers did not comply with paragraphs 14 and 15 of the Annex to the Directive
(which had been trangposed into the domestic Regulations as paragraphs 22 and 24 of
Schedule 1). Alternatively, the regime breached paragraph 22 of Schedule 1 which
went further than the Directive, providing that animas had to be fed in sufficient

quantity “to promote a positive state of wellbeing”. Accordingly, DEFRA, by refusing
to adopt apolicy of prosecuting keepers of breeder broilers who subjected those
chickens to feeding practices that led to the birds experiencing “chronic hunger”, was
falling to enforce the Regulaions.

The judgment of Newman J

Newman J rgjected both of CIWF s grounds of chalenge. In relation to the first
ground (“reasonable steps’), the judge noted that Article 249 of the EC dlowed
Member States a * choice of form and method” when implementing Directives. The
Annex to the Directive incorporated concepts the application of which depended on
scientific vaue judgements, e.g. “appropriate care’ (para 4), “suitable
accommodation” (para4), “appropriate steps to safeguard health and wellbeing” (para
13) and, of particular rlevance to the instant case, a“wholesome diet” and feeding at
“gopropriate’ intervas. The lack of certainty intrinsic within those concepts would
giveriseto particular difficulty if they were tregted as obligations imposing Strict
lighility.* By subjecting keepers to a“ reasonable steps’, rather than an absolute,
obligation, the UK had taken sufficient action that was apt and likely to giveriseto
subgtantial compliance with the standards set out in the Annex to the Directive.
Accordingly, the UK had acted within its margin of discretion to properly transpose
the Directive.

Newman J aso rgjected the second ground of chalenge (“chronic hunger™). Al
animds kept by humans were subjected to a feeding regime of one form or another
and, at certain times, those animas may be described as “hungry’. Hunger was a
naturd physiologicd gtate that motivated eating. Aswith humans, an ad libitum
feeding regime [which was not what was being advocated by the claimant] was not
necessaxrily the best way to promote the hedth and welfare of birds. Although the
literature provided some support for the proposition that the feed restrictions resuted
in the birds being “chronically siressed”, the assessment of stressin birdswas
scientifically problematic and it could not be shown that the birds were “starving”.

* Reference was made to the common law’ s reluctance to impose strict liability in respect of criminal
offences:; see Sweet v Parsley [1970] AC 132, 148-150, per Lord Reid.



It was not enough for the claimant to argue that the feed restrictions resulted in

breeder broilers being Ieft “chronicaly hungry”, “very hungry” or that, from time to

time, they exhibited distress. Intensive farming in connection with chickens was not of
itself unlawful, and the need to achieve a balance in connection with the health of
broiler breederswas an attendant aspect of intensive farming systems. The period of
feed redtrictions was limited and directed to a particular need, and the fact that

chickens on restricted feeding regimes were able to gain weight and that their

essential bodily functions were not compromised was a significant factor in

counteracting the suggestion that broiler breeders were being kept sufficiently hungry

to compromise their wellbeing.

The Court of Appea

CIWF appedled to the Court of Appeal, though before that Court only the second
ground for review (“chronic hunger”) was pursued. In so doing, CIWF focused on the
find words of paragraph 22 (which were not derived from the Directive), requiring

that animals be fed sufficient food “to promote a positive state of wellbeing”. That
condtituted a distinct requirement that was not met by the redtrictive feeding regime.

CIWF criticised the judge for gpproaching the case on the basis that it was a given

that intengve farming of chickens of the sdlectively bred genotypes now being used

had to be accepted. Paragraph 29 of Schedule 1 to the Regulations (which materialy
replicated paragraph 21 of the Annex to the Directive) provided that “[ n] o animal

shall be kept for farming purposes unlessit can reasonably be expected, on the basis
of its genotype or phenotype, that it can be kept without detrimental effect on its
health or welfare’. In any event, the clamants contended that the judge had been

wrong to balance the commercid interests of intensive farming againg the minimum
standards specified by the Regulations and the Directive.

The Court of Apped dismissed the gpped. Giving ajudgment with which the other
members of the Court agreed, May LJ held® that, provided that breeder broilers were
fed so that their diet was wholesome and appropriate to their age and species and
aufficient to maintain them in good hedth and satisfy their nutritiona needs (as had
been found by Newman J to be the case®), there would be no contravention of the last
eight words of paragraph 22 if the chickens were for part of their lives persstently

hungry.

Like Newman J, May LJ effectively took it as a given that the legidation adlowed the
intensve farming of chickens of fagt-growing genotypes. Paragraph 22, he held, was
concerned with the feeding of animas which owners or keepers happened to be
rearing, irrespective of their genotype. CIWF s objection based on paragraph 29 of
Schedule 1 (paragraph 21 of the Annex to the Directive) was brushed aside without
detalled condgderation, May LJ asserting that CIWF had abandoned reliance on that
paragraph before the High Court, and should not be permitted to resurrect it before the
Court of Apped.

° CA judgment, para 49.
6 Seejudgment of Newman J, para 60.



May LJ, having thus refused to consider the possibility that the rearing of fast-
growing genotypes was not permitted by the legidation, then inevitably went on to
find that the restricted feeding regime was not incompatible with paragraph 22 since a
balance had to be arrived at between mutudly incompatible welfare concerns. The
promotion of ananimd’s“welbeing” required abaancing of factors which may
conflict, and the last eight words of paragraph 22 of Schedule 1 imposed no discrete
drict obligation. The obligation was “to take dl reasonable steps’ and “to promote’.
Performing the balance in itsalf met the requirements imposed by those words.

In aseemingly reluctant concurrence, Sedley LJ accepted that “the behavioura
evidence show[ed] that breeders [were] distressed by the low level of feeding to
which they [were] confined for their first 20 weeks, and that this on its face [was]
inimicd to their wellbeing”. However, the sdlection of genotypes was “beyond the
reach of the measures a issue’ in the gpped. Accordingly, while agreeing with May
LJ*[f]or the present”, Sedley LJ concluded that it might “nevertheless be for
consderation whether, if the ingredients of an offence [were] otherwise present, the
use of a genotype which ma[de] suffering unavoidable [would] afford a defence’.

Commentary

What will be of mogt interest in this case to those with an interest in anima welfare
law generdly isthe way that the High Court and Court of Apped approached the
issues. Rather than look at the trict minimum welfare requirements set out in the
Directive and the domestic Regulations, before then determine whether or not the
feeding regime was compatible with those requirements, the two Courts regarded the
potentid reach of the legidation function as going no wider than requiring a badance

to be struck between the welfare consequences of adopting different dternative
feedings regimes within the existing intensive farming system. Newman J put it this

way:

“| acoept that but for intensive farming there would be no need to redtrict the feeding

of chickensin the manner currently practised, but, snce the legidation is directed
towards intensve farming techniques, the focus of attention must be to examine the
extent to which restricted feeding strikes the best balance between the health problems
that would otherwise be suffered by broiler breedersif they were egting ad libitum
and the “hunger” associated with a restricted feeding regime.”’

The judgment of May LJin the Court of Apped was particularly unsatisfactory in that
he completdly failed to engage with paragraph 29 of the Regulations, which isplainly
directed a preventing the kegping of animas of genotypes which mean that they
cannot be farmed without detriment to their welfare,

Thus, the Courts missed an opportunity to inject adegree of principle and intellectua
rigour into anima welfare legidation by holding up the commonly practised methods
of food production to the so-cdled minimum standards laid down in the legidation.
Whether it was Parliament in passing the 1911 Act or the EU organs making the 1998

" CIWF, paras 59-61, per Newman J.



Directive, legidation has set down certain minimum anima welfare Sandardsin
aspirational, but concrete and enforceable, terms. Those standards are an expression
of the minimum animal welfare standards that are regarded as acceptable in the
United Kingdom and other Member States of the European Union at the beginning of
the twenty-first century. The question arises, then, what the response of the courts
should be when confronted with an infringement of those minimum standards that
cannot be appropriatdy rectified within an existing, commonly- practised system of
intengve farming, the abalition of which does not appear to have been within the
contemplation of the legidature when the legidation was passed.

It iswholly understandable that the courts are reluctant to take a decison that
effectivey outlaws an exiging agriculturd practice, with the immediate and, possibly
pronounced, impact on the meat and livestock industry that such a decision may bring
with it. Isthis not aStuation, however, where it isincumbent on the courts to “let
justice be done, though the skies may fall"8?

A principled approach would require a smple two stage test. First, what are the
minimum standards imposed by the legidation? Secondly, is the system of husbandry,
practice or technique that is at issue in the case consstent with all of thase minimum
gandards? Where the legidation has set out minimum standards that cannot be
achieved within an exiging system of intensve animd husbandry, it isthe system,

and not the standards, that should give way. The result would be thet legidatures
would have to face up to the fact that that the existing systems and practices violate
the very minimum standards that the legidation lays down.

Such an approach would aso be more consistent with European Community law, the
objective of which isto ensure consgstency in standards across the Member States so
that one Member State cannot compete unfairly with another by adopting or
continuing to employ systems of husbandry thet fal to meet the minimum

Community standards. By permitting a“baancing” of different welfare requirements,
the Court of Apped has provided aloophole through which nationd interests may be
able to seep into the equation and undermine the uniform application of Community
law. Thisis particularly so because, in some countries, certain intensive syslems may
be more common than in others. To take one example, should the French courts be
entitled to take the view that a directive that set down anumber of minimum
sandards, including that animals should not be overfed, did not prohibit the force-
feeding of geese because that is a commonly-practised method of producing foie gras
in France and adegree of excessve feeding is a necessary part of that syssem? The
same could be said of minimum standards of movement that are incongstent with the
ved crate system.

For amilar reasons, the High Court can fairly be criticised for dlowing the minimum
gandards in the Directive, which envisaged the achievement of a date of affairs, to be
gudified in the Regulations by a*“reasonable steps’ requirement. Such a qudification
isdl too gpt to alow commercid condderations to dilute the protections that the
Directive conferred, with pro-welfarist measures being regarded as ‘ unreasonably’

8 «“We must not regard political consequences, however formidable they may be. If rebellion was the

certain conseguence, we are bound to say, ‘ Justiciafiat, ruat coelum’” — William Murray, Lord
Mansfield (1705-1793).



uneconomic. Such aqudification is dso ligble to undermine the cons stent gpplication
of the Directive across the EU.

Despite the glaring inadequacy of the Court of Apped’ s trestment of paragraph 29,
the House of Lords rgected CIWF s petition for leave to apped. Thiswas probably
inevitable, given the factud finding at firgt instance thet the scientific evidence was
insufficient to demongrate conclusively that the feeding regime was resulting in

actud suffering (the phrase “ chronic hunger” being open to arange of interpretations
in that regard). However, the Court of Apped’ s refusal to engage with paragraph 29
(which mirrors paragraph 21 of the Annex to the Directive) remains of great concern
given the inevitability that genetic engineering will speed up the rate at which
genotypes are developed which maximise profits but are severely detrimentd to
animd welfare. It isto be hoped that in some future case a prdiminary reference to
the European Court of Justice may endble life to be given to Annex paragraph 21.
Developments in sdlective breeding and genetic engineering should not be alowed to
erode the minimum anima welfare standards that Community law has laid down.

Alan Bates
Barrister, Monckton Chambers



